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Compulsory obligation of the employer  to organise a medical examination for each 
employee on recruitment 

The Court of Appeal has recently ruled on the notion of pre-employment medical examination in a decision 

rendered on January 5, 2023 (CAL-2020-00862). 

After a period of illness, the medical control of the social security (“Contrôle Médical de la Sécurité Sociale”) 

referred the matter of an employee to the” Commission Mixte de Reclassement des Travailleurs incapables à 

exercer leur dernier poste de travail” (the “Commission Mixte”) to rule on the ability of the employee to perform 

his job. 

The occupational health doctor considered that the employee was unable to perform his last job, for medical 

reasons. As for the Commission Mixte, it refused the employee’s professional requalification, noting that he was 

working for more than 3 years without being in possession of a certificate of aptitude, established by the 

occupational health doctor at the time of the recruitment. Following this decision, the sick pay ended and the 

employment agreement ended automatically. 

The employee summoned his former employer to the Court to have him ordered to pay damages for loss of 

remuneration and loss of chance, on the basis of his contractual liability and on article L.326-1 of the Luxembourg 

labour code (the “Labour Code”)  which requires the employer to organise a pre-recruitment medical 

examination when recruiting an employee. The judgment rendered in first instance rejected his claims. 

The Court of Appeal concluded that the combined readings of article L.326-1 and of article L.327-2 of the Labour 

Code, which provides for a prison sentence of 8 days to 6 months and for a fine of 251 to 25,000 euros or one of 

these penalties only, for any employer who employs an employee who has not undergone the medical 

examination provided for in articles L. 326-1 and following, indeed requires the employer to organise a medical 

examination for each employee on recruitment. 

The Court of Appeal recalled a previous decision from the Court of Appeal to confirm that "the employer's 

obligation to protect the health and safety of employees in the company is an obligation of result; to admit that 

it is only an obligation of means on the part of the employer would result in emptying this obligation of all meaning 

and effect". 

The employer failing to proof an 

extraneous cause, as he didn’t take any 

step to organise a pre-recruitment 

medical examination for his employee,  

didn’t exonerate himself from his 

liability. 

The Court of Appeal nevertheless 

rejected all the employee’s claims for 

damages, the employee failing to proof 

that he would have had a real and serious 

chance of benefiting from a professional 

reclassification decision if the employer 

had organized a medical examination 

legally provided for at the time of his 

recruitent. 

Linari Law Firm is of course available should you need any assistance regarding labour law or dispute resolution. 


